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No. 5:91-CV-40S-BR

UNITID STAns DISTRICT COURT
EASTERN DISTRICT OF NORTH CAROLINA

WESTERN DIvISION

Fl[ED ~
llll 112 \99& u¥:

DAVID W. 0NiB.. CLERK
US DISmlC't' COURt'
Eo DIST. N:CARaJNA

AT&T COMMUNICATIONS OF THE
SOUTHERN STATES, INC.,

Plaintiff,

v.

SELLSottrH TELECOMMUNICATIONS,
INC., ~ ~r

Defendants.

)
)
)
)
)
)
)
)
)
)
)

ORO E R

"_. '.: ....

THIS MATTER is in the nature of an appea.l by AT&T from orders

of the North Carolina Utilities commission (lINcucn) pursua.nt to the

Telecommunications Act. of 1996 (lithe Act." or lithe 1996 Act"), 47

u.S.C. §§ 151-514 (West Supp. 1997), Pub. L. No. 104-104, 110 Stat.

56 (1996). These orders set out the terms of an interconnection

agreement. arbitrated by the NCUC between AT&T and SellSouth

Telecommunications, Inc. for access by AT&T to the market for local

telephone services in North Carolina. 1

As is its prerogative under the 1996 Act, AT&T challenged

certain terms of the arbitrated Agreement by filing a complaint in

this court. 47 U.S.C. § 252 Ce) (6). AT&T alleges that certain

1The orders of the NCUC which aJ:e mainly at issue in thelle cases are:
Ip the Matter of Petition o£ AT&T COallllUDicat.1.r;m. of the Sguthem State" Inc.
for arbitration 9£ kPtm;gpnestien with B.llSouth TAl,cszmmunicati9P!' Inc.,
NCt1C, Recommended A%:bitraticm ~, Dock., No. P-140, Sub 50 (Dec. 23,
19S6) ["FiX-It ATQT Arbitration OXder"]: In tl)' Mattpr of Petitios of MiT
CggpmmicatioM 9 f the SOUthern StAt!!_, ~e" for Ar1;eitn,t;iW of 'lRtersonnectign
with BellSguth Tele;qgpup1ea1;;iPM ' :me., NCtJC. O:c!er R.\lling on ObjeedoM,
Comments, Unresolved Issue., and Composite Agreement. Deck.t No. P-140. SUb SO
(April 11, 1997) ["s.eend AT&T Az:bitratios Order"], In the Matter of Pat:ltion
~ AT'T COmmun1clltion. of the SQUtMm It&t.... Inc, for Arbitratign of
J:n;GCennec:tion with Bc:llSou;h T.l.C;ollll\'LU1ieu:!.opl, Inc., Ncue. order Approving
liIellSout.h/AT&.T Intereonaeceion Agreement. Docket NO. P-140, S\lb 50 (May 12,
1997) [ f1AT60T App:ro~l Order"] .
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terms of the Agreement are inconsistent with S5 251 and 252 of the

AC~, with the ruling of the Eiqhth Circuit Court of .Appeals in Imm.

Uti~ities Board y. F~, 120 F.3d 753 (8~b C1r. 1997) petition for

cart. arJAted, AT&T y. rowa utilities Boa~, 118 S.ct. ,879 (1998),

and with regulations issued by the Federal communications

commission. A hearing was held on all issues on 13 January 1998. a

I. Inb;-oduotion

Prior to the enactlnent of l.Qqislation in 1996, 10cal te.1.ephone

companies such a.s BellSeuth (commonly raferred to as 100al exohange

carriers or LECs) enjoyed a regulated monopoly in the provision of

looal telephone services t.o business and residential consumers

within their designated service areas. :In exchange for legislative

and jUdicial imprtmatur for this sch~e, these local monopo1ies

agreed to ensure universal telephone service. Through the

regulatory.manipulation of prices, LEes we.re Qssentially guaranteed

a profitable l;'i!.te of return and constructed ubiquit~us local

te1ephone networks in their service areas.

The Telecommunications Aot of J.996 was passed to end this

regime of local ~onopoli.s and to introduce competition into the

local telephone ~ark.t. However, because the existing system had

entrenChed the LECs with a prOhibitive advantage based on their

extensive facilit.ies, Congress elected not to si1uply issue a.

proolamation opening the markets. Instead, Congress imposed a

1AJ:gument. in a aubll~.n1:ially idantJ.cal calle in which HC:t
Tel.cci~nication8 Carpo~at1on i8 the plaintiff, No. S:97-ev-425(3), ware a180
heard at that heuinq. The court wil).. rule upon the 1..u•• involved in ~he

He:r case in ... tlepUa:l;e Clrelll%'. .

2
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comprehensive regulatory schmue designed to ease the transition to

competitive markets and to facilitate entry' o:t other

telecommunications carriers into the local markets. This

litigation arises from that sch.me.

iI. THE TELECOMMUNIcaTIONS ACT OF 199§

J:n 1996, Congress enacted a massive restructuring of the

telecommunications field. Pertinent to this discussion, two

provisions, 47 U.S.C. 55 251. and 252, overhauled the looal

telephone market. Generally, 5S 251. and 252 operate by requiring

the current provider of local phone servi98 tor a particular area

to enter into interconnection agreements with other

telecommunications carriers enabling the requesting carrie~s to

access the infrastructure to provide local phone services. The

r.su~tinq agreement is designe.d to provide the llleans for a new

carrier to. offer local phone ser\I"ices by either purchasing "t.he

necessary components to create a service or buying the finished

service from the existing local provider in order to resall to

local cons~ers. The following provides a rough outline of both

sections.

A. Stittion 251

Section 251., titled "Interconneotion, II ):)egins by imposing

certain duties on each of the likely participants in the neW

scheme. The section envisions three classifications of

participan~s: ~.leco~unications carriers, LEes, and incumben~

local exchange ca~iers (ILECs). A teleco~unications carrier is

defined as a provider of teleco~unicat1onsservices. 47 U.S.C. S

3
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153 (44) • Telecommunications service mea.ns lithe tra.nsmission,

between or among points specified by the user, of information . .

. without change in the form or content of the information" for a

fee directly to the public. 47 U.S.C. §5 153 (46), - (43) • In

context, AT&T, as a basic provider of long-distance services, is a

telecommunication carrier. BellSouth also qualifies for this

classification.

Next, an LEe is defined as a provider of telephone exchange

service OJ: exchange access. 47 U.S.C. § J.53(26). Telephone

exchange service essentially means the provision of

intercommunicating service to subscribers in an exchange area. 47

U.S.C. § 153(47) (offering the enlightening definition that "[t]he

term 'telephone exchange service I means (A) service within a

telephone exchange"). In layman's terms, a local exchange carrier

is an en~ity that has the infrastructure, or access to the

infrastructure, necessary to route telephone calls to individual

subscribers. An ILEC is a company, like BellSouth, that was

providing local phone services and routing long distance phone

calls under the regulatory monopolies when the Act was effected on

e February 1996. 47 u.s.C. § 252 (h) .

Under § 251, each telecommunications carrier has the duty to

interconnect directly or indirectly with the facilities and

equipment of other telecommunications carriers. 47 U. s. c. §

251 (a) . An LEC is also directed "not to prohibit, and not to

impose unreasonable or discriminatory conditions or limitations on,

the resale of its telecommunicacions services." 47 U.S.C. §

4
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251(b). LlECs are thus obligat.ed. t.o se11 their services to other

t.elecollIJD.unications carriers seeking to ent.er the loca1markets who

can than resell the services to 'local consume~s.

Under 5 251(0), an ~LEC must comply with more onerous duties

in addition to the ones imposed on telecommunication carriers and.

LECs. First, an ~LEC is ordered to negotiate in good faith when

devQloping an interconnection agreement with a requestin9

tQ~eco~unicationscarrier pursuant to the det.ailed quidelines in

5 252. 47 U.S.C. S 251.(c) (1). Next, an ILEC must provide a

requesting teleco~unicationscarrier with interconnection to the

~LEC' s net~ork tor: lithe tl:ansmission and routing of telephone

exchange sarvice and exchange accQss;" at any technica.11y feasil?le

point; equal in quality to it.s own provisionl on rates, t.erms, and

conditions that are just, reasonable, and nondiscriminatory. 47

U.S.C. S 2~1.(C) (2). Essentially, this sUbsection requires an'ILEC

to a:J.low a company t such as AT&T, to hook up to and avail itself of

the ILEC'S existing facilitias and intrastructure a1lowinq that

company 'to reach customers within the :J:LEC's service area.

Guidance regarding just, reasonable, and nondiscriminat.ory rates is

supp1ied in later subsections.

The next two subseotions, (0) (3) ana (C)(4), are arqua})ly the

mos't ~port.ant, not only to this ease, but with respect to the

underlying goal of fostering' compet.ition in the 10cal markets.

Section 251(0)(3), titJ.ed "unbundled access," states that. an rLEC

has:

[tJhe duty to p~ov;de, to any requestin9
telecom-unications carrier for the provision of a

5
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telecommunications service, nondi.criminato~access to
network elBJlUlnt.. on an unbundl.ed basis • • • • An
incumbent local exchanqe curier ahall provide such
unbundled ne'twork ele:ments in a Danner that allows
raquestinq carriers to combine su.ch el61l1ents in order to
provide such telecommunication service.

47 U.S.c. S 251(c) (3). In this context, unbundling is the

procedure by Tjihfch the components of an !LEe's facilities and

provision ot' services are broken down into their individual parts.

In the context of telecommunications services, S 251(C) (3)

authorizes unbundled access to "network elements. II A network

element is de~ined as:

a facility or equipment used in the pX'ovision of a
telecomm\U\ications service. su.ch term. also includes
reaturas, functions, and capabilities that are provided
})y means of such faciIity or equipment, inCluding
subscriber n~ers, databases, signaling systems, and
in~oX'11la'tionsutticient for billing and co~lec'tion Ok" used
in the trans~ssion, ~outing, or other provision Of a
telecommunications service.

47 U.S.C. $ 153(29) •.
Section 251(C) (3) also establishes ~at the rates for purchase

of network elements should be just, reasonable, and

nondiscriminatory in accordance with S 252. Section 252 Cd) (1)

elaborates that "(~]eterMinations by a state commission or ..•
the just and reasonable rate for network elements for purposes of

subsection (C)(3) of [section 251] (A) shall be (i) based on the

cost • • of providinq the . • network element, and (ii)

nondiscriminatory; and CB) may include a reasonable profit. 11 '1'hus,

a requesting- carrier is entitled to purchase unbundled nettolo:rk

elements tor cost plus a reason~le profit as determined by the

relevant state commission.

6



·05/28/98 09j§9 FAX 704 334 8487 SMITH BELlIS 111008/031

Like S 2151(0) (3), S 251(0) (4) equips a requesting carrier with

another means of entQ.rinq the local markets. This subsection

directs :rLEes:

CAl to offer for resale at wholesale rates any
teleco~unications service that the [ILEC] provides at
retail to suJ:>scribers Who are not telecommunications
carriers; and

(B) not to prohibit, and not to i~pose unreasonable or
discriminatory conditions or limit.ations on, the resale
ot such telecommunications service, except that a state
commission may, consistent with re;\llations prescribed by
the {Federal Communicat.ions Ccxmmi s8ion] ••• prohi])it a
resellar that obtains at Wholesale rates a
t.elecommunications service that is available at retail
only to a category at sUbscribers trom ottering such
service to a different category of subsoribers.

47 U.s.c. S 251(C) (4). once again, S 252 Cd) explains bow to

formulate the wholesale rates ror services purchased by a

requesting carrier:

For the purposes of section 251(c) (4) o~ ~is title, a
state commission shall det~ine who~••a1. rates on the
basis· of rcatail rates chargQd to sUbscribel:s for the
telecommunications service requested, excluding the
portion thcaraof a~tributable to any marketing, billing,
co~l.otion, and other costs that will be avoided by the
local exchange carrier.

41 u.s.c. 5 252 (d) (3). Put simply, if a requesting carrier opts to

purchase a Whole telecommunications service from an ILEC, the

carrier must pay the rate at which a regular consmner receives the

service less the costs saved by the lLEC in not having to take the

final steps of actually p~O"Vidin9' the service to the consumer.

Returning to S 251, in subsection Cd) , the Federal

communications Commission ("FCC") is directed to develop

regulations to impleJD.ent the requirements of § 25J.. In delineating

Which network elements must b." offered under (0)(3), the FCC is

7
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instructed to consider whether access to such network elements is

necessary and whether Uthe failure to provide access would i~air

the ability of the telecommunications carrier . . . to provide the

services that it seeks to offer. R 47 U.S.C. § 251{d) (2).

B. Slction 252

As previously mentionedJ the comp~on provision to § 251 is

§ 252. In general, § 252 establishes the procedural guidelines for

parties seeking to execute the terms and conditions ot § 251. To

begin, upon a request for interconnection by a telecommunications

carrier, § 252 (a) (1) provides that an lLEC may negotiate and enter

into a binding agreement governing interconnection between the ILEC

and the carrier. N~tably, if the parties mutually agree to terms

outside the requirements of § 251, the agreement is binding to the

extent it is consistent with the public interest and does not

disadvantage non-represented parties.

(e) (2) •

47 U.S.C. § 252 Ca) (1) &

If the parties are unable to reach an agreement, either party

can petition the state utilities commission to arbitrate all open

issues. 47 U.S.C. § 252 (b) (1). The state commission then conducts

arbitration proceedings in accordance with § 252 (b) , (c), &; (e). At

the conclusion of this compUlsory arbitration, the parties must

submit an interconnection agreement for final approval. 47 U. S . C.

§ 252 (e) • Once the commission approves the agreement, any

aggrieved pa.rty may seek jud.icial review in federal district court.

41 U.S.C. § 252 (e) (6). AT&T has sought· such review in this case.

~ Judicial Review

8
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After pa••ag. of the Act, the FCC initiated steps to clarity

and auqment the direct!ves contained in the legislation. As

alluded to above, pursua.n't to certain provisions of the Aot, the

FCC was directed to participate in the ~plementation of seve~al

areas of the new teleco~unications regime. Iowa utilities, 120

F.3d 753, 794 & n.10 (8th Cir. 1997). on B August 1996, the FCC

issued its First Report and Order ("FRO") supplying rules for the

ilnplement.ation of the Act. For the most. part, these :rules are noVl

codified in various sections of Tit~e 47, Code ot Federal

Regulations. .I!L. at 791. n. 6. Soon the.:reaft.er, parties on all

sides of the telecommunications: campaign raised issues with various

provisions of the FRO.

All challenges t.o. the FCC' s FRO were consolidated in the

Eighth Cirouit pursuant to 28 U.S.C. S 2342(1) and 47 U.S.C. §

402(a), ve~ting the united states Court of Appeals with exclusive

jurisdiction to review thQ FCC's final orders. U.s.. at 793. ~

Utilit1fUi is the Eighth circuit's comprehensive review of the

challenged regulations. An understanding of this se~inal case is

essential to grasping both the central issues and nuances of the

claims ourrently before the court.

At the heart of the .ImlI. case, the main cha11enges converged

on the pricing rules promUlgated by the FCC. In the FRO, the FCC

created elaborate rules dictating t.o state co~issions how to set

rates 1:0 be charged by ILECs for interconnection, unbundled Ilccess,

and resale. Upon review, the Eighth Circuit invalidated these

pricing rules as exeeeding the FCC's autho~ity under the Act. It

9
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is that e.spect ot tho ruling- which has attracted the %I105t scrutiny;

however, these disc~edited pricing rules are not at issue in ~e

case at hand.

Most notably tor purposes o~ this case, the Eighth Circuit

struck down the FCC's interpretation of S 251(c) (3) • seotion

251(0)(3) reads that lI[a]n incmnbent local exchange cauier shall

provide such unbundled network elements in a manner that allows

requestinq oarriQrs to combine such elements in order to prOVide

such telecommunications sm:vice. n 47 U.S.C. § 251(c) (3) • In the

FRO, the FCC had construed the section to obligate the incumbent

LEC t.o recombine network elements plU:'chased by the requested

carrier on an unbundled basis under § 251(0) (3). Iowa Utilities,

120 F. 3d at 813. On jUdicial review, the ILEcs argued that,

pursuant to the clear ~ndate of (e) (3), the requestinq carrier

should be~r the burden of recolllbininq the purchased network

elements in any manne~ it deems appropriate. ~he oourt accepted

the ILEe position and inte::r:preted this provision to indicate

nunalDbiguouslyl' that the requesting carrier, not the lLEC, must

coInbine the net.work elements:

stated another way, S 251(0) (3) does not permit. a new
entrant t.o purChase the incumbent LEC's assambled
platform(s) of combined network elQments (or any lesser
existing- oombination ot two or more elements) in order to
offer existing co~petitive telecommunications services.
oro permit. such an acquisition of already combined
elements at cost. based ~at.e. for unbundled access would
obliterate the careful distinctions Con~eB8 has drawn in
sub••ctions 251(0) (3) and (4) bet-w.en access to unbundled.
natwork elements on t:he one band and the purchase ot
wholesale rates ot an incumbent· II telacommunications
retail services for resale on the other. Accordinqly,
the commission I s rule, 47 C. F. Il. S 51..315 (b), Which
prOhibits an incuml:lent LEe from separating network

10
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elements that it :may cutTen1:ly combine, is contrary to S
251(C) (3) because the rule would permit the new entrant
ace... to the inCUlll.bent LEe • s natwork Ql.aments· on a
bundled ra1:her than unbundled basis.

~ at 81.3. Accordingly, the oourt invalidated the rules contained

in 47 C.F.R. S 51.31.5(b)-(f) that ob~lgated the lncu=bent LEe ~o

combine, upon request, network elements and further requl1'."ed that

II (e]xcept upon request,. an incUIllbent LEe shall hot separate

requested network elements that the incumbent LEe currently

combines. II .11L.

The practical etrQCt of this holding is to establish a clear

boundary between ~e ope~ation of subseotions (C)(3) and (C)(4).

rn requiring t.he ILEC to combine network elements that

telecommunications carriers sought to purchase on an unbundled

basis, the FCC's rule obscured the demarcation between cost-based

unbundled acoess and the purchase of compl.ete services at wholesale

prices. :tn a:f:fect., the ~ighth Circuit :r:-e:fusea to allow the FCC to

distort S 251. (e) (3) to qive request.ing oa.rJ:'iers an unintended

advantage. consequently, 1f a requesting carrier seeks to avail

itsel~ of the p~icing benefits of (e) (3), it must also assume the

]:)urden of pu'tt.inq the net\1ork elQD.ents togQther in a workable

combination. On the other hand, if a requesting carrie~ desire.

the l:LEC to assemble the service, the carrier must loqically pay a.

higher prioe for the purchase under (e) (4) •

As a corollary to this discussion, several parties argued to

the l::lg'hth Circuit that the FCC I S unbundling rules wel:e also

problematic because they allow requesting carl:iers to obtain, at. a

cost-based rate, allot the unbundled nQtwork elements necessary to

11
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provide a finished telecommunications service. In other words, a

requesting carrier could individually purchase all necessary

ne1:work elements and then use these elements to ofter the same

service as the selling J:LEC. :It is noteworthy that, at the time

this argument was advanced, the FCC rule compellinq ILECs to

combine the network elements was still in effect.

The complaining parties ~qued that this tactic was a loophole

t:hat pennitted a requeasting carrier to reap the benefits of §

251(0) (4) While paying the reduced cost unClear § 251(c) (3). To

rectify this perceiveCl inequity, they sought to restrict a

competing carrier I IS purchase and use of unbundled elel'l1ents to

instances wherQ the carrier owned or controlled some of its own

local exchange facilities. ~ at 814. Arguing that S 251(0) (4)

"makes resale the exclusive 1I1eans to offer finished

teleco1nm.unications services for competing can:iers that do not own

or control any portion of a teleco1tlDlunications network, II these

parties sought 1:0 prevent competinq carriers from circumventing

(c) (4) in order to receive the ~ore favorable rates designated for

purchase of network elmnants. ~

The court rejected this line ot reasoning on severa~ grounds.

First, the lanquage of § 251(0)(3) does not otter any support that

Congress intended to limit the repurchase of network elements in

1:hat manner. Ha- In fact, the underlying purpose of (c) (3) seems

to represent a means for a competiter, who does not possass the

physical facilitias, to otter local phone services by purchasing

the components from an IL:E:C•. Second, in liqht of the court's

1.2
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rulinq that ~e competing telecommunications carrier must combine

the network elements, the carrier is not. receiving "the same

purchase regudless of whether it proceeds under the resale service

provision ot (0)(4) or under the unbundled access provision ot

25~(c)(3). ~ at 81S. In other words, S 25~(c)(3) 1s not merely

a backdoor means of obtaining 2!51 (c) (4) services at a reduced

price. Instead, § 25~ as a whole merely offers a requesting

carrier a choice about how to break into the local market: the

carrier can either purchase the network elements individually at

cost a.nd co:mJ:)ine them. on its own or it can purchase the completed

service at a wholesale rate. §.Wl J.sL. at 815 (noting that, althoug'h

un:bundled access otters a price reduction, the option carries

several disadvantages inclUding increased risk and the additional

cost of recombining the unbundled elements).

Finally, the court addressed the propriety of the FCC rules.
defining the scope of an rLEC's resale obligations under S

251(c)(4). One party objected to the FCC's determination in 47

c. F. R. S 51.613 that discounted and pro:l1\otional Offerings be

SUbj.ct to the resale requirement of § ;Z5~(c) (40). Rule 51.613

r.quires incumbent LEes to make available for resale at the

wholesale rates any discounted or promotional offering except those

lasting ninety days or less. 47 C.F.R. § 51.6~3. The objecting

parties complained that promotional offerings of certain services

~e inherently discounted and, thus, to allow requesting carriers

to purchase t.hese sex-vioes at a further dll$count under (c) (4) wou1.d

unfairly handicap ILECs. ~he court rejected this arqument and

13
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upheld 'the FCC's rul.e, noting that IIth[e] rul.e is a va1.id exercise

of: the c01llD1ission's authority under subsection 2!51.(c) (4) (:8) becausQ.

it restricts 'the ability of incumbent LEes to circumvent their

resale obligations under ~he Act simply by offering their services

to their subscribers at perpetual. •pro:tnotiona.l. I ratQ.s. II ~ a't

819.

;rv. Disgussion

:In contesting several of 'the t.erms of the AgreBJII.ent, AT&T

disputes the Ncue's conclusions on three issues and the resul~ing

memorialization of these concl.usions in the Agreement. First, Atr&T

complains t.ha:t the Agreement disregards S 251 (c) (3) by not

requiring Bel.l.South to provide certain unbundl.ed network elements

at cost-based ra~es. Second, the Agreement allegedly violat.es §

251.(0) (4) by permitting BellSouth to refuse A'I'&'rls requests to

pu:rchase , .at wholesale ra.tes, telecommunications services that

Bel.l.South provides pursuant t:o certain contracts entered into

before 15 April 1997. Finally, AT&'r asserts that the Agreement

fu:rther offends § 251(0) (4) by l.~iting BellSouth's resale

obligations on certain contracts a~tQr 15 April 1997.

b Standard of Reyiew

While the parties do not discuss it at lenqth, the proper

deference to be given t.o the Agreement (and consequently to the

arb!~ration orders of the NCUe) is an issue that runs t:hrouqh every

objection AT&T has to the Arbitration orders. ~e only guidance

Congress qives on this score is in S 252(e) (6), which states:

In any case in which a State commission lnakes a.
detQnnination under this sQction, any party .aqg:rieved by

14
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such a 4.~ermina~ioD may bring an action in an
appropriate Federal di.trict court ~o c3.ete:r:mine whether
the. agreement or statqent meets the requirca:m.ents of
section 2S1 and this section.

47 U.S.C. S 252(e) (6).

One district court which has rQviewad an int.erconnection

agreement under the Act has arrived at what seems ~o be an

acceptable st.andard of review. In u. S . West Cog.. :tng. v. Hix,

986 F. Supp. 13 (D. Colo. 1997), the District Court of Colorado

hal.d that, while the state utilities Commission dasQrves deference

to its technical expartisa, it has no expertise in interpreting

federal law. The court found that the Tenth Circuit law previously

applicable to review of state action in Medicare cases was the most

closely analogous to the standard needed in this situation. It

then held:

~e :rirst inquiry o:r this Court in reviewing the
interconnection agreements • • • is whe-eher the
[commission] I s action was procedurally and substantively
in compliance with the Act and the implementing
requlations. This is a question of law which must be
reviewed de novo. If 'the [colDlission] I s action is found
t.o be in compliance with federal law and regulations,
then the [commission] will be given deference, through
application of the arbitrary and capricious standard, as
to all other issues.

~ at 19 (citing, inter alia, Ritter y. Cecil County Office ot

Housing and Cgmm. pevelopment, 33 F.3d 323, 327-28 (4~ eir. 1994».

Unfortunately, the J-ct does not instruct how a district court

should proceed if it does invalidate any portion of an

interconnection agreement upon jUdicial reviQw. A remand to the

NeUe appears to o:ffer the most viable solution oonsistent wi'th the

appellate nature of this proceeding. Therefore, when striking an

15
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.'

ottending term trom the AgreU1ent, this court will rQJlland the

Aqreement t.o the NCUe for renegot.iation upon that point. '!'he oourt.

now proceeds to a discussion of AT&T's objections •

JL. JJnbundlinq

AT&T first challenges the. NCUe I s decision regarding the

pricing scheme fer the purchase of network elements used to

construot sa:t:Vices identical t.o services eurrantJ.y offered by

BelJ.South. Instead of usinq the cost-based rates generally

appJ.icable to purchases of netwol:'k elements, the Neue requil:'ed AT&T

to pay the higher wholesale ra.te when such eJ.ement.s were combined

to produce an existing service. Paragraph 1.A of the final AT&T

BalJ.South 7nterconnection Agreement provide., in pertinent part:

AT&T may purchase unbundled Ne~ork Elenents
for the purpose of combining Network El.ments
in any lnanner that is technicalJ.y feasibJ.e,
inclUding recreating existing Sellsouth
services. The. purchase and combination of
-anbundled network 8le.ent.s ~y AT&T to produce
a service oftering that is (currently offered
at retail by BelJ.south] will be presumed to
constitute a resold service for purpose. of
pricinq, collection o~ access and subscriber
line charges • • • • This presumption may be
overC01De bY' a. showing that AT&T is usinq its
own substantive functionalit.ies and
capabilities, e.g. loop, switch, transport, or
signaling linkS, in a.ddition to the unbundled
Network Ele1!lents to produce the service.
Ancillary services such as operator services
and vertical service. are not considered
substantive functionalities or capabilities
for purposes of this provision.

Reduced to its essence, this prevision states that AT&T can

oombine unbundled elements in any manner it chooses. However, if

the oombination creates a service that Be11South already offers,

the new LEe must pay the higher wholesale rates, instead of the

3.6
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cost-based rates, :for the unbundled elements. The only way AT&T

ean avoid the wholesale prieinq scheme is it it 'USes some of its

own facilities to provide the service. In ot:her words, A1'&'r must

add something o~ its own before it is entitled to the cost-based

rates. Paragraph 1..A t:reats requests to p'Q.rchase and combine

network elements to create an establiShed Bellsouth service as ill

request to purchase BellSouth' S retail.. sarvice, t:hus allowing

BellSouth to charge higher rates. As a final caveat, the provision

advises that operator services will not be considered SUfficient to

qualify AT&T for the cost-based rate. Thus, if A1'&'r purchases ill

series of network elements that is then combined to recreate a

se~vice o~fered by BellSouth, AT&T cannot simply supply its own

operator services and claim entitlament to cost-based rates.

As is correctly argued by AT&T, this approach flies in the

face of the letter and intent of 1:he Act as well as the .Ign

TJ1:ilities ruling of the. Eighth circuit. That co\U:t held t.hat

II [n] othing in [(e) (3)] J:equires a compQting carrier t.o own or

control some portion of a telecommunications net~ork before being

able to purchase unbundled elements." lsD, 1.20 F.3d at 814r. As

such, the court endorsed the FCC position that Ii requesting carrier

could reproduce, under (c) (3), an existing telecommunication

service in its entirety solely by purchasing and combining

unbundled network elements from an ILEC. The Ncoe's decision,

::refl.ected in Paragraph 3..A is not a proper application of the Act,

17
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and will therefore be struck doWn. 1

AT&T further argues that, by the terms of the Agreement,

BellSouth is nevertheless obligated to combine network elements at

AT&T'S request. Although AT&T acknowledges that the Eighth Circuit

unequivocally held that IIJ3Cs are not ~!!:gyired to perform the

combining of network elements, AT&T contends tha.t BellSouth

yoluntarily consented to this duty.

Section 251(a) (1) of the Act permits parties to voluntarily

negotiate provisions "without regard to the standards set forth in

subsections (b) and (c) of section 25l." Therefore, the parties

are authori:c;ed to decide mutually to enter into an arrangement that

does not track the Act precisely or even fails to conform to a

certain provision. AT&T submits that BellSouth voluntarily agreed

to combine the network elements in paragraph 30. S of the Agreement.

Paragraph 30.5 states:

BellSouth shall offer each Network Elament individually
and in combination with any other Network Element or
Network Elements in order to peX1Jlit AT&T to provide
Telecommunications Services to its Customere subject to
Section l.A of the General Terms and Conditions of this
Agreement.

Relying on this p'aragraph in conjunction with the court's presumed

invalidation of the pricing rule in paragraph 1.A, AT&T seeks to

3JaellSouth a:&gUee that the proper course, pursuant to pax-agraph 9 ~ 3 of
the Ag:eement, i8 ~o wait until the Eighth Circuit'. decision is final ADd
n011&Ppealable. PaX'agraph!l .3 ::equ.ir.. the parties to renegotiate any tllnuJ
that are materially affectec:1 by any final. anc:l uc=".ppeaJ.able legialat:i".,
regula.to:r:y, judicia.l, or o~bex' lep]. action. 'therefore, iJ.llSou~h ugues that
the partiee muat wait until the Bighth C1rcui~t. holding 1. ~inal and
nonappealable befon X'evision Cazl proceed. Despite that axvument, this court
18 not :bound. by any ~tiation ag:z:eement between the parties and is not
eonstrainee! to adept the parties' "nit and see" app:z:oa.ch.

18
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have the court cleclare tha.t BellSouth lmIl:t. sell unbundled ne1:work

alaments at cost-basad rates whila also interpreting the Agreement

to obliga.tQ BellSouth to combine these network elQments for AT&T."

This court will not allow AT&T to have its cake and eat it

too. section 30.5 of the. aqreelne.nt was negotiated and settled upon

by the NCUC before the FCC's requirement that the ILECs combine

unbundled elements for the requesting carriers was struck down by

IoWa Utilities. The court elllphasized that (c) (3) cannot nbe read

to levy a duty on the incumbent LEes to do the actua.l colD.:binlng of

elements. • • • [T]he plain meaning of the Act indicates that the

reqUesting carriers will co:lllbine the unbundled. elements themselves;

the Act does not:. require the ineu:mbent LEes to do all of the work."

Iowa utilities, 120 F.3d at 813. It would stretch the bounds of

imagina-eion to construe Paragraph 30.5 as a voluntary agreem.ant to

override s.· 251 (e) (3). At the time of the Agreement, BellSouth was

~erely adherinq to established FCC rules that S 251(c) (3) co~pels

an ILEC to combine purchased network elements. Paragraph 1.A is

invalid because it requires AT&T to do something it does not have

to do under the Act. Paragraph 30.5 is suspect beoause it requires

Bel~South to do the same.

The Iowa ytillti96 decision was issued af~er the Ncue issued

its order. Pederal law has changed on this ~atter and Paraqraph

30.5 of the agreement is no longer consistent with tha~ lallt •

•Thtu:'e i.8 soma qu811~ion a. 1:0 whether the i.aaue of Pax'&rp:'&ph 30. 5 ia
even !:lefor. the court. ATQT di4 not mention the i ••ue unt:il itll :Reply DJ:ief,
and. it was l'1O~ one of the orig1,nally challenged. .ection. of the Ag-z::ee=ent.
Because the issue involved in Paragz::aph 30.5 is so int~ately related to
paragraph l.A, ~h8 court will addre•• it.

19
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TherQfore, under the standard of review discussed above, this court

will strike Paragraph 1.A and Paragra.ph 30 •.5 and remand to the Ncue

tor ranegotiat.ion ot the issue o~ recombination of u.nl:Iundled

network elements consistent with this order and Iowa utilities.

~ . CgntrAot Service Arrangements

'I'he next area of contention between the parties involves

the treatment. of contract service arrangements (t1CSAst1). As

de:fined by BellSouth in a price regUlation plan submitted to North

Carolina in 1.996, a contract service arra.nqement is

[a]n arrangement wherein the Company provides service
pursuant ·to a contract. between the Company a.nd a
customer. Such arranqements include situat.ions in which
the services are not otherwise available through
BellSouth's tari%fs, as well as situations in which the
services are available through BellSouth·s tari:ts, but
to meet competition, BellSouth o%fers those services at
rates other than those set forth in the tariffs. eSAs
may contain flexible pricing arran~emants and, as a
result of the specific competitive situation, may also
contain proprietary information that BellSouth ~ay

prot~t.

(J.A. ~1.4.) rn its amicus brief, the FCC explained that CSAs "are

contra.ctual agreements made betw(u~n a carrier and a specific,

t.ypically high-volume, customer, tailored to that. cust.omer I s

individual needs." (Hem. of ~CC as AmicuS ~iae., at 15.) "eSAs

may include volume and term arrangaments. special service

a~rangements, customized telecommunications service arrangements,

and master service arrangements." (~at n.:L4.) :In other words,

CSAs are smply contract.s between BellSouth and a specific customer

that are formulated to meet the special needs ot that customer.

Presuma~ly, the customer is a cQ~oration or other large entity

requiring substantia.l phone. seririces purchased in bulk.

20
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In arbitrat.ing the interconnection agreement, the Ncue adopted

special rules ror the resale of CSAs:

CSAls [sic] entered into by BellSouth prior t.o April 15,
1997, shall be subject to resale; however, the resale
discount ahall not apply. CSA's [sic] entered into by
BellSouth subs.quen~ to April 15, 1997, shall be
available for ra.ala at the whole.ale discount. !]!be
rasala of CSAs is limited to the specific end-user for
whom the eSA was constructed and may not be sold to the
public at large.

(Agreement, ! 25.5.1.) Thus, the Ncoe established a cut-off date

for CSAs before which BellSouth is not obligated to adhere to the

Wholesale pricing sche=e. (~) Instead, the resale discount is

not applicable and BellSouth is entitled to rQsall to a requesting

carrier at the same price it provides the service to the CSA

customer. (~) For CSAs entered into after 15 April "1997, the

wholesale discount provisions are reinstated with the caveat that

any resale of a CSA is limited t.o the specific end-user for whom
.'

BellSouth created the CSA. (Id.l In other words, the requesting

carrier cannot resell ~e eSA to the pUblio or any othe~ specific

consumer except for the party for whom the cSA was constructed.

(~)

It is notable that the Ncoe did not arrive at this outcome

without some indecision. In its original Recommended Arbitration

Order, in fact, the Ncue rejected BellSoutb's request for a eSA

exception and concluded that CSAs are subject to general resale

obligations. (J .A. 19. l After considerinq BallSou't:h I S obj actions,

the NCt1C reversed coU%'se, oommenting that II (t]his conflict has the

appearanoe of a true conundrum. n

."
concluded:
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